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QUR JURISPRUDENCE FROM THE VIEW- 
POINT OF THE ADMIRALTY LAWYER. 


In an article entitled Admiralty Law, 8 
Columbia Law Review, 173, we find some 
very interesting statements by its author, 
Mr. Alfred C. Coxe. That Mr. Coxe loves 
his profession, and particularly that branch 
of which he seems to have made a specialty, 
is markedly in evidence in the manner of the 
handling of the subject. This article bears 
out the position of the Central Law Jour- 
nal with regard to the condition of Ameri- 
can jurisprudence from a different view- 
point from any hitherto taken. 

As to the importance of our courts rest- 
ing their opinions on the old and well settled 
principles which ages have tested, rather 
than upon the case law which so frequently 
is settled on a wrong basis, hear what he 
says: “The law of the sea, like the law of the 
land, is founded upon broad general doc- 
trines common to all jurisprudence. All 
law should be, and generally is, founded on 
common sense. Commercial law, whether 
it relates to maritime or inland transactions, 
whether it be enforced in the admiralty or 
the courts of common law, broadly speak- 
ing, is based upon the same reason and is 
designed to accomplish the same results. 
The counselor, therefore, who is competent 
to deal with the ordinary questions which 
arise in the course of a general practice, 
who is familiar with the principles of equity 
and the common law and who is gifted with 
that rare mental faculty which enables him 
to analyze and apply them successfully to 
the case in hand, need not hesitate to enter 
the precincts of the admiralty.” 

There is a world of meaning in the 
statement, “The counselor, therefore, who is 
competent to deal with ordinary questions 





which arise in the course of a general prac- 
tice, who is familiar with the principles of 
equity and the common law and who is 
gifted with that rare mental faculty which 
enables him to analyze and apply them suc- 
cessfully.” We stop to consider the num- 
ber of lawyers and judges to whom this 
statement might apply, and mentally ask 
why is this gift so rare? Surely there are 
able men in bench and bar in our 
broad land. The answer is given by Mr. 
Coxe himself, as follows: “The prin- 
ciples of the law of the sea are very 
old. It has been administered from 


the earliest times. Its origin is lost in tra- 
dition, but compared with the law govern- 
ing other relations it is one of the exact 
sciences, The reason is plain. It has been 
untouched by the bungling hand of the 
legislative tinker. It has been administered 
by comparatively few judges, who have 
been jurists of exceptional ability. Their 
written judgments have been few, but these 
were distinguished by wealth of erudition 
and cogency of reasoning, The law in its 
irain features is to-day what is was when 
Venice ruled the Levant, and the commerce 
of the East passing down the Baltic made 
the merchants of Wisbuy the princes of the 
nerthern seas. The result is that in this 
domain the law is clear, well settled and 
easily understood. We escape the discord- 
ant clash, the conflicting jargon, the de- 
spairing uncertainty which are encountered 
in other branches of the law. After contem- 
plating the vast amount of machine-made 
law with which the state court practitioner 
is annually inundated—laws enacted to meet 
some passing exigency or to quiet the un- 
reasoning demand of political clamor, laws 
which, if they escape being declared uncon- 
stitutional, are sure to be construed by 
courts or amended by the legislature until 
all semblance of the originals is lost—the 
student returns to the comparatively im- 
mutable law of the sea with something of 
the feeling with which the explorer, Icst 
amid the terrors and dangers of ar African 
jungle, returns to his camp on the broad 
meadow beside the cool and refreshing 
spring. The admiralty lawyer relies on 
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compass and stars to reveal the way through 
the wilderness of law, while the code prac- 
titioner is too often compelled to waste 
precious time in searching for bewildering 
trails blazed by others upon the trees.” 

We are struck with Mr. Coxe’s statement 
with regard to our admiralty laws when he 
says: “The law in its main features is to-day 
what it was when Venice ruled the Levant.” 
The lawyer of to-day is made to believe 
that he must have the last case and to be 
up to date. Construction is a lost art and it 
is for this reason that we find now so few 
lawyers “gifted with that rare mental qual- 
ity which enables him to analyze and apply” 
principles. But in articles like ‘Mr. Coxe 
presents, the true condition is presented and 
is finding fertile ground among our read- 
ers, who belong to the “gifted” class of 
which Mr. Coxe speaks, and who are al- 
ready anxious to bring order out of chaos, 
which chaos has not obtained in the courts of 
admiralty, “where it has been administered 
by comparatively few judges who have been 
jurists of rare ability.” This emphasizes 
the statement the Central Law Journal has 
several times made that the most important 
function of the presidential office is the 
power given to appoint federal judges, for 
upon their ability depends due process of 
law which is government itself. 








NOTES OF IMPORTANT DECISIONS. 


JUDGMENT FOR TEMPORARY ALIMONY 
AND SUIT MONEY—ACTION ON, IN FOR- 
EIGN JURISDICTION.—That an action could 
not be maintained in the State of Washington 
on a judgment in California for temporary 
alimony and suit money, is held in Van Horn 
v. Van Horn (Wash.), 93 Pac. Rep. 670. The 
action was brought by Marion V. Van Horn 
against Ross H. Van Horn, on an interlocutory 
order of a foreign court awarding temporary 
alimony and suit money. The lower court sus- 
tained a demurrer to the petition and in affirm- 
ing the decision of the lower court, the Su- 
preme Court of Washington, says: 

“The order on which the action is based was 
made under section 137 of the Civil Code of 
California, which reads as follows: ‘When an 





action for divorce is pending, the court may, 
in its discretion, require the husband to pay as 
alimony, any money necessary to enable the 
wife to support herself and her children, or 
prosecute or defend the action.’ The authorities 
very generally agree that an action will not 
lie in another court or in the courts of an- 
other state on an order or judgment such as 
this. Baugh v. Baugh, 4 Bibb. (Ky.) 556; Led- 
yard v. Brown, 39 Tex. 402; Vine v. Vine, 21 
R. I. 190, 42 Atl. Rep. 871; Cuttler v. Cuttler, 88 
Ill. App. 464; Webb v. Buckelew, 82 N. Y. 555; 
Lynde v. Lynde, 1k2 N. Y. 405, 56 N. E. Rep. 979, 
48 L. R. A. 679, 76 Am. St. Rep. 332, same 
exse affirmed 181 U. S. 183, 21 Sup. Ct. Rep. 555, 
45 L. Ed. 810; Freud v. Freud (N. J. Ch.), 63 
Atl. Rep. 756; Israel v. Israel, 148 Fed. Rep. 
576, 79 C. C. A. 32,9 L. R. A. (N. S.) 1168; 
Hunt v. Monroe (Utah), 91 Pac. Rep. 269; Sis- 
tare v. Sistare (Coenn.), 66 Atl. Rep. 772; Geis- 
ler v. Geisler, 98 S. W. Rep. 1023, 30 Ky. Law 
Rep. 430; Barclay v. Barclay, 184 Ill. 375, 56 
N. E. Rep. 636, 51 L. R. A. 351. The reason 


for the rule is thus stated in Israel v. 
Israel, supra: ‘The decree for alimony 
may be changed fom time to time by 


the chancellor, and there may be such cir- 
cumstances as would authorize the chancellor 
to even change the amount to be paid by the 
husband, where he is in arrears in payments 
required under the decree.:* * * The pe- 
culiar character of the obligation is such that 
it is always subject to modification by the court 
in which the decree was entered according to 
the varying circumstances of the parties, and 
no other court could undertake to administer 
the relief to which the parties are entitled ex- 
cept that having jurisdiction in the original 
suit. An attempt to do so by such other court 
would bring about a conflict of authority and 


j a condition of chaos with reference to ques- 


tions of this character, because no other court 
would have before it the facts with reference 
to such change and condition and as to such 
original right of the parties.” 

The court is unquestionably correct in its 
ruling in this case. It must be borne in mind 
that the judgment sued on was a judgment for 
temporary alimony pending the trial of the suit. 
It is on a different footing from judgments for 
permanent alimony entered upon the granting 
of a divorce and after the merits of the case 
have been inquired into. Even as to judgments 
for alimony on final hearing there is some con- 
flict of authority. It is said in a note to Israel 
v. Israel, 79 C. C. A 32,9 L. R. A. (N. S.) 1168, 
that: “While there is no doubt that a decree 
for alimony for a gross sum payable presently 
is a debt of record entitled to full faith and 
credit in other states under’ the provisions of 
the federal constitution, and therefore en- 
forceable in other states (Lynde v. Lynde, 181 
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U. S. 183, 45 L. Ed. 810, 21 Sup. Ct. Rep. 555), 
it is now thoroughly established that a judg- 
ment for future alimony or maintenance, 
which, either by its own terms, or by the laws 
of the state in which it is rendered, is sub- 
ject to modification as to amount by the court 
rendering it, is not, even as to installments 
which have accrued before the bringing of an 
action in another state to enforce same, a final 
judgment entitled to full faith and credit in 
other states under the provision of the federal 
constitution.” As is well said, the provision for 
weekly or monthly alimony is subject to modifi- 
eation. It is for this reason that the courts 
have held that such a decree is not a final judg- 
ment. If the amount is a definite, ascertained 
amount, or alimony in gross, it is held to be a 
final judgment which is entitled to full faith 
and credit in other jurisdictions. 








CAN EXPRESS COMPANIES BE COM- 
PELLED TO MAKE PERSONAL DE- 
LIVERY. 





An express company may be defined to 
be “a common carrier that carries, at reg- 
ular and stated times, over fixed and regu- 
lar routes, money and other valuable pack- 
ages which cannot be conveniently or safely 
carried as common freight, and also other 
articles and packages of any description, 
which the shipper desires, or the nature of 
the article requires, should have safe and 
rapid transit and quick delivery, transport- 
ing the same in the immediate charge and 
custody of its own messenger, on passen- 
ger steamers and express and passenger 
railway trains, which it does not own or 
operate, but with the owners of which it 
contracts for the carriage of its messen- 
gers and freights, and within cities: and 
towns or other defined limits it collects 
from the consignors and delivers to the 
consignees at their places of business the 
goods that it carries.”* As to the question 
of personal delivery, it seems to me that it 
isa subject worthy of our consideration 
as there has been more or less hesitation 


(1) Pac. Ex. Co. v. Seibert, 44 Fed. Rep. 310; 
Retzer v. Wood, 109 U. S. 185; Southern Ex. Co. 
v. St. Louis, ete, R. Co. 10 Fed. Rep. 210; 
Wells v. Oregon R., etc. Company, 15 Fed. Rep. 
561; Witbeck v. Holland, 45 N. Y. 13, 6 Am. Rep. 
23; Alsop v. Southern Ex. Co., 104 N. Car. 278. 





and refusal on the part of express com- 
panies to make personal delivery of goods 
intrusted to their care for transmission to a 
given address. This question affects di- 
rectly only a part of our people as express 
companies are in the habit of making per- 
sonal delivery, at least within certain lim- 
its, in towns and cities where the volume 
of business is large enough to justify the 
keeping of delivery wagons and messen- 
gers. But it is those who live in towns 
where the companies have not seen fit to 
make personal delivery at all or those who 
live beyond the established delivery lim- 
its in towns and cities where an attempt at 
personal delivery is made, that are specially 
interested. The corporations or companies 
are quasi public in character and thus owe 
a duty to the public. They are under obli- 
gation to serve all alike, whom they pre- 
tend to serve. By this it is meant that if 
they pretend to carry the goods of A, they 
must also carry B’s, their goods being of a 
like character, as such companies are held 
to be common carriers.*, The general rule, 
before the establishment of railroads, was 
that land carriers must make personal de- 
livery of the articles and goods which they 
undertook to carry. It was customary for 
the bus or wagon to call at the house or 
place of business of its customers for arti- 
cles to be transported and to deliver at the 
residence or place of business of the con- 
signee.* In Farmers’ & M. Bank y. Cham- 
berlain Transp. Co.,* it is said that there 
is no doubt from the history of the carry- 
ing business in England until a late period 
that the carriers employed their own por- 
ters to deliver their parcels at the several 
stopping places on the route. But it is 
further said that carriers by land with 
wagons constitute the very extreme class of 
cases in the books where the obligation to 
a personal delivery is held. And in this 
country that rule is not regarded as alto- 


(2) United States Ex. Co. v. State, 164 Ind. 
196, and tases cited under citation number 1 
above. 


(3) Detroit G. H. & M. R. Co. v. Interstate 
Commerce Commission, 74 Fed. Rep. 803. 


(4) 23 Vt. 186, 56 Am, Dec. 68, 
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gether uniform and matter: of course but 
only the natural inference in absence of 
proof to the contrary. In Garnett v. Wil- 
lan,® the court, in speaking of Burkett v. 
Willan,® said that it was the duty of the 
carrier in that case to deliver the parcel at 
the address of the consignee. In Duff v. 
Budd,’ where the parcel was delivered at 
the office of the carrier to a person to whom 
it did not belong, and was lost, the court 
said when the parcel arrived the car- 
rier very well understood that it was his 
duty to deliver it as directed; and it had 
been the course of his office to deliver par- 
cels at the house of the consignee. In Storr 
v. Crowley,* it is said that a person who un- 
dertakes to carry an article from one point 
to another does so in consideration of a re- 
ward to deliver it at the house of the indi- 
vidual. If it is the general custom of the 
carrier to deliver, he must do so in all 
cases.° The mere fact that the place of 
business is shut at the time delivery is 
attempted to be made will not absolve the 
carrier from his duty to make delivery.’° 
In Hyde v. Trent & M. Nav. Co.,"* Bullard, 
Judge, says great inconvenience would re- 
sult to the public from adopting a_ rule 
which did not require carriers to deliver at 
the residences of the consignees. This was 
the rule as to all carriers except river and 
ocean carriers who were only required to 
deliver at a wharf or warehouse and hold 
the same until the consignee called for 
them. When railroads were organized the 
same exemption was extended to them as 
they ran their cars and trains on establish- 
ed tracks and they were thus confined to a 
particular course to the same extent as 
river and ocean carriers. But after the or- 
ganization and establishment of railroad 
companies the people continued to demand 
that carriers call for and deliver their goods 
and merchandise as before and so the rea- 


(5) 5 Barn. & Ald. 53. 

(6) 2 Barn. & Ald, 356. 

(7) 6 J. B. Moore 469, 3 Brod. & B. 177. 
(8) 1 McClel. & Y. 136. 

(9) Golden v. Manning, 3 Wils 429. 
(10) Merwin v. Butler, 17 Coun. 138. 
(11) 5 T. R. 389. 





son for the organization of express com- 
panies. They came into existence to supply 
a want that had always existed since the 
beginning of the carrier trade and which 
had been to a certain extent abrogated by 
the organization of the railway lines. So ex- 
press companies were established to supply 
this want or deficiency. This is practically 
the only excuse for the existence of such 
companies, for they are only common car- 
riers, the same as railroads, and while they 
are insurers of the safety of the goods in- 
trusted to their care, except for loss oc- 
casioned by the act of God or the public 
enemy, they are no more insurers than 
these same railroad companies upon which 
they engraft themselves.’* They came into 
existence to fill this demand for personal 
delivery and the general rule is that they are 
bound to make a personal delivery. Before 
leaving this phase of the question let us in- 
quire as to what amounts to an act of God 
such as will relieve the liability of the 
common carrier for the loss of the goods. 
In Nugent v. Smith,’ the definition which 
is given by Brett, J., of what is termed in 
our law the “act of God,” is that “it must 
be such that a direct, and violent, and sud- 
den and irresistible act of nature as could 
not by any amount of ability have 
been foreseen, or if foreseen, could 
not by any amount of human care 
and skill have been resisted.” A loss 
from fire in Chicago was held _ not 
to be an act of God.'* The general rule is 
that the express company must make per- 
sonal delivery. This may be changed by a 
custom to the contrary.** If the express 
company undertakes to make collections 
and deliveries at the residences or places of 
business of customers as the carriers by 
stage formerly did, the question arises: 
What are the limits of their duty in that 


(12) Chicago & N. W. R. Co. v. Sawyer, 69 
Tll. 285, 18 Am. Rep. 613, and cases cited; Powell 
v. Mills, 64 Am. Dec. 158; New Brunswick, etc. 
R. Co. v. Tiers, 64 Am. Dec. 394; Ferguson v. 
Brent, 71 Am. Dec. 582. 


(13) LL. Ric. B.D. 438. 
(14) Chicago, ete. R. Co. v. Sawyer, supra. 


(15) Golden v. Manning, 2) W. Bl. 916, 3 Wils. 
429. 
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regard? Common carriers are not com- 
pelled to do business at every place, but 
where they do undertake to do business 
they must furnish equal facilities to all cus- 
tomers. Ifa place is not large enough to 
pay the company for doing a regular ex- 
press business there, it would seem that the 
inhabitants might agree to do their own de- 
livering and collecting in order to secure 
express communication with other places. 
Under such circumstances they would be 
bound by the agreement, and persons ship- 
ping to such points with notice of such un- 
derstanding would also be bound. There 
is a difference between the duty of an ex- 
pressman and that of railroad companies in 
general.?® It was held in Witbeck v. Hol- 
land,’* that it 1s the duty of the express 
company to deliver to the consignees per- 
sonally at his residence or elsewhere. This 
duty is implied from the very nature of the 
business in which the expressman has en- 
gaged. The consignee was under no obli- 
gation to call at the office of the carrier for 
the package nor to do more than to notify it 
of his residence or place of business or 
where he might be found. A personal de- 
livery of goods or tender of them to the 
consignee is as much a.part of the duty of 
an express company as the transportation of 
them when received for that purpose.*® 
In American Union Express Co. v. Rob- 
inson,’® the court said that express com- 
panies are liable to'deliver personally; any 
other rule would be destructive of their 
business, since they receive a much larger 
compensation because they contract to de- 
liver personally the goods intrusted to 
them. The contract of an express com- 
pany is that it will carry the ‘package and 
deliver it to the consignee at the proper 
time and at the proper place, which in case 
of a bank as consignee is the bank’s counter 
and the time need not be within the banking 


(16) Weil v. Ex. Co., 7 Phila. 88. : 
(17) 55 Barb, 443. 


(18) 
49. 


Bennet v. Northern Pac, Ex. Co., 12 Or. 


(19) 72 Pa. 274. 





hours if after that time a proper person can 
be found at the place of business to receive 
the delivery.22 In ‘Sweet v. Barney,” 
where a package of money was received by 
carrier for delivery to a bank in a city, the 
court say, independent of authority for a 
different mode of delivery, it was doubtless 
necessary to deliver the money at the bank- 
ing office. The course of business of the 
carrier was to deliver money packages for 
that city according to their address, and it 


.must.be presumed that the package in ques- 


tion was delivered to and received by it in 
reference to that practice. The exemption 
of railroads from making personal delivery 
to the consignee does not extend to ex- 
press companies. They were established for 
the purpose of extending to the public the 
advantages of personal delivery enjoined in 
all cases of land carriage prior to the in- 
troduction of transporting by railway. An 
express carrier must deliver to the proper 
person. Southern Ex. Co. v. Van Meter,”* 
was a case in which money was paid by an 
express company to the wrong person on a 
forged order. The only identification re- 
quired by the agent was the fact that a hotel 
keeper, who was known to the agent, treat- 
ed the party claiming the money as_ the 
proper party, though the agent knew that 
the claimant was a stranger in the town. It 
was held in this case that the express com- 
pany was liable. It was said in the course 
of the opinion, that, “notwithstanding the 
forged telegram, the carrier, in making a 
personal delivery, was bound by law to de- 
liver to the person to whom the package 
was addressed, he being the true owner. 
Am, Ex. Co. v. Fletcher, 25 Ind. 492, 29 Id. 
27. An express company belongs to that 
class of carriers who undertake to make 
personal delivery of the goods to the con- 
signee, and it is held to great strictness in 
the performance of that duty. It is the set- 


(20) Marshall v. Am. Ex. Co., 7 Wis. 1, 73 
Am. Dec. 381. 


(21) 24 Barb. 533. 

(22) Witbech v. Holland, 45 N. Y. 13, 6 Am. 
Rep. 23. 

(23) 17 Fla. 783, 35 Am. Rep. 107. 
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tled doctrine of England and of this country 
that there must be an actual delivery to the 
proper person at his residence or place of 
business, to his number, or to the party in 
whose care addressed, and in no other way 
can the carrier discharge his responsibility, 
except by proving that he has _per- 
formed such engagement, or has been 
excused from the performance of 
it, or been prevented by the act of 
God or a public enemy.”** Leaving a heavy 
parcel at the foot of the stairs and notifying 
the consignee in the above office of its ar- 
rival is not a sufficient delivery.** A de- 
livery to a wagoner whose business it is 
to make deliveries and collections through- 
out the city is a delivery to the company 
which will make it responsible for the care 
of the goods.** The rule requiring per- 
sonal delivery may sometimes be changed 
by custom.*’ If it is the custom of the com- 
pany to deliver at the place of business, an 
offer to deliver at the office of the company 
is not sufficient. But a custom to deliver at 
the office of the company at way stations 
may be reasonable.** Generally express com- 
panies are required to deliver goods or 
packages to the consignee at his residence 
or place of business. But this rule has re- 
ceived modifications where the delivery is at 
small way stations where the business will 
not justify the keeping of special delivery 
messengers and wagons, in which case per- 
sonal notice of the arrival of the goods or 
packages and depositing them in a safe re- 
ceptacle, if that be the known custom of the 
company will be treated as a delivery when 
the consignee has had a reasonble time after 
such notice to remove the goods.** A 


(24) Am. Ex. Co. v. Fletcher, 25 Ind. 492; 
Am. Ex. Co. v. Stack, 29 Ind. 27. 


(25) Haslam v. Adams Ex. Co., 6 Bosw. 235. 


(26) Wilmington Dental Mnfg. Co. v. Adams 
Ex. Co., 8 Houst. (Del.) 329. 


(27) Southern Ex. Co. v. Van Meter, supra. 


(28) Baldwin v. Am. Ex. Co., 23 Ill. 197, 77 
Am. Dec. 190; Chicago & N. W. R. Co. v. Saw- 
yer, 69 Ill. 289, 18 Am. Rep. 613. 


(29) Southern Ex. Co. v. Holland (Ala.), 19 
So. Rep. 66. 





usage on the part of an expressman to 
leave packages at a railway station and sub- 
stitute a notice of arrival of the goods for 
personal delivery must be proved to have 
been known to the consignor at the time ot 
making the contract of the consignment to 
be binding on him.*° Bullard v. American 
Ex. Co.,*4 seems to be the first case to deal 
directly with the right of the company to 
establish limits beyond which it will not de- 
liver or collect. Some limit must be per- 
missible, but it may be questioned whether 
or not the rule forbidding them to discrimi- 
nate between customers does not forbid 
their fixing arbitrary limits and require 
them to adopt natural limits such as mu- 
nicipal boundaries. It is not at all likely 
that any court would hold that they must 
make deliveries to farm houses. It was 
also held in this case that it is immaterial 
that the limits extend farther from its of- 
fice in one direction than in another, This 
decision was of course founded on the cus- 
tom of the company. In American Mer- 
chants’ Union Ex. Co. v. Schier,*? where 
the place of destinatidn was several miles 
away from the line of railroad, and it ap- 
peared that the company was in the habit 
of sending packages for that place by stage, 
the court held it liable for failure to send 
the package in question in that way, by 
reason of which negligence the package was 
lost. 

Now as to whether or not express com- 
panies can be compelled to make personal 
delivery by state statutes even against cus- 
tom to the contrary, or whether a statute by 
a state on this subject is such an interfer- 
ence with interstate commerce as to render 
it unconstitutional and void. Such a statute 
was held valid in Indiana, which requires 
express companies to make personal de- 
livery to all persons living within the cor- 
porate limits of cities having a population 
of twenty-five hundred or more inhabitants 
and providing a penalty, It was held to be 


(30) Packard v. Earle, 113 Mass. 280. 
(31) (Mich.) 33 L. R. A. 66. 
(32) 55 Ill. 140. 
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a valid exercise of the police power and 
not an interference with interstate com- 
merce, but a mere aid, and that in the ab- 
sence of legislation by congress on the sub- 
ject it would stand. It was held that it 
does not require them to do anything that 
they were not already required to do un- 
der the general law of the land.** It was 
said in the course of the opinion that: “It 
is our conclusion, so far as concerns the 
objection that the statute is invalid as an 
attempted regulation of interstate com- 
merce, that it is competent for the state to 
require carriers of express, under a penalty, 
to live up to their obligations under the 
general law, in respect to the delivery of 
packages in this state, and that therefore 
the objection is not well taken.” The de- 
cisions of the Supreme Court of the Unit- 
ed States support the proposition that, in 
the absence of legislation by congress, the 
state may enact reasonable laws under the 
police power, which are local in their oper- 
ation, although they may incidentally affect 
interstate commerce.** “The matters upon 
which the silence of congress is equivalent 
to affirmative legislation are national in 
their character, and such as fairly to re- 
quire uniformity of regulation upon the 
subject matter involved . affecting all the 
states alike.”** The’ facts in Chicago, etc. 
R. Co. v. Solan,** were that the plaintiff was 
injured in Iowa while traveling to Chicago 
in one of the cars of the company, upon a 
ticket which purported to limit the liability 
of the carrier. The case involved the valid- 
ity of a statute holding such carriers to their 
obligations under the general law. The court 
said: “Railroad corporations, like all other 
corporations and persons doing business 


(33) United States Ex. Co. v. State, 164 Ind. 
196. 


(34) Covington, ete. Bridge Co. v. Kentucky, 
154 U. S. 204, 14 Sup. Ct. Rep. 1087; Western 
Union Tele. Co. v. James, 162 U. S. 650, 16 Sup. 
Ct. 934; Penn. R. Co. v. Hughes, 191 U. S. 477, 
24 Sup. Ct. Rep. 132. 


(35) Western Union Tele. Co. v. James, supra; 
Mobile County v. Kimball, 102 U. S. 691. 


(36) 169 U. S. 133, 18 Sup. Ct. Rep. 289. 





within the territorial jurisdiction of a 
state, are subject to its law. It is in the law 
of the state that provisions are to be found 
concerning the rights and duties of com- 
mon carriers of persons or of goods, and 
the measures by which injuries resulted 
from their failure to’perform their obliga- 
tions may be prevented or redressed. Per- 
sons traveling on. interstate trains are as 
much entitled, while within a state, to the 


‘protection of that state, as those who travel 


on domestic trains. A carrier exercising his 
calling within a particular state, although 
engaged in the business of interstate com- 
merce, is answerable, according to the laws 
of the state, for acts of nonfeasance or 
of misfeasance committed within its 
limit. If he fails to deliver goods 
to the proper consignee at the rieht time 
and place, or if by negligence in transporta- 
tion he inflicts injury upon the person of 
a passenger brought from another state, the 
right of action for the consequent damage 
is given by the local law. It is equally with- 
in the power of the state to prescribe the 
safeguards and precautions foreseen to be 
necessary and proper to prevent by antici- 
pation those wrongs and injuries which, 
after they have been inflicted, the state has 
the power to redress and to punish. The 
rules prescribed for the construction of 
railroads, and for their management and 
operation, designed to protect persons and 
property otherwise endangered by their 
use, are strictly within the scope of the local 
law. They are not, in therhselves, regula- 
tions of interstate commerce, although they 
control, in some degree, the conduct and 
the liability of those engaged in interstate 
commerce. So long as congress has not leg- 
islated upon the particular subject, they are 
rather to be regarded as legislation in aid of 
such commerce, and as a rightful exercise 
of the police power of the state to regulate 
the relative rights and duties of all persons 
and corporations within its limits. The 
statute now in question, so far as it con- 
cerns liability for injuries happening within 
the state of lowa—which is the only matter 
presented for decision in this case—clearly 
comes within the same principles. It is in no 
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just sense a regulation of commerce. It 
does not undertake to levy any tax upon 
the company or to restrict the persons or 
things to be carried, or to regulate the rate 
of tolls, fares or ireight. Its whole object 
and effect are to make it more sure that 
railroad companies shall perform the duty 
resting upon them by virtue of their em- 


ployment as common carriers, to use the 


utmost care and diligence in the transpor- 
tation of passengers and goods.” It was held 
in Western Union Tele. Co. v. James,°’ 
that a Georgia statute ptoviding for a pen- 
alty for failure to receive dispatches and, 
on payment of the usual charges, to trans- 
mit and deliver them with due diligence, 
was a valid exercise of the power of the 
state as applied to telegraph messages from 
points without the state and directed to 
points within the state. It was said in the 
course of the opinion: “Can it be said that 
the imposition of a penalty for the violation 
of a duty which the company owed by the 
general law is a regulation of or an obstruc- 
tion to interstate commerce within the 
meaning of that clause of the federal con- 
stitution under discussion? We think not.” 
In Lake Shore, etc., R. Co. v. Ohio,** the 
validity of an Ohio statute was assailed, 
which in terms provided that each railroad 
company “shall cause three, each way, of 
its regular trains carrying passengers, if so 
many are run daily, Sunday excepted, to 
stop at each station, city or village contain- 
ing over three thousand inhabitants.” This 
statute was held valid though it might 
affect the management of interstate trains. 
So it would seem, from the general law of 
the land, and the holding of the cases, that 
express companies can be compelled by the 
states to make personal delivery in all 
towns and cities where they attempt to car- 
ry on the express business, and that a stat- 
ute requiring them to deliver within rea- 
sonable limits will be upheld by the courts. 
GEORGE W. PAYNE. 


Indianapolis, Ind. 


(37) 
(38) 


Supra. 


173 U. S. 285, 19 Sup. Ct. Rep. 465. 


* goods were. 





NEGLIGENCE—CONDITION OF PREMISES— 
DUTY OF OWNER TO LICENSEE AND TO 
PERSON INVITED. 





PAUCKNER v. WAKEM. 





Supreme Court of Illinois, Dec. 17, 1907. 





If a mere licensee goes upon another’s prem- 
sises for purposes of his own, and not for any 
purpose connected with the owners’ business, 
the owners’ duty to guard him against injury is 
governed by the rules applicable to trespassers, 
and he can recover only for an injury knowing- 
ly and willfully inflicted; but, if he is there at 
the owners’ invitation, express or implied, they 
owe him the duty to exercise ordinary care for 
his safety while on that portion of the premises 
required for the purpose of his visit. 

Plaintiff went to defendants’ warehouse to 
obtain goods stored there by his employer. Aft- 
er the goods had been pointed out to him, he 
left them, and for purposes of his own walked 
through a passageway through which one would 
necessarily have to pass to get to part of the 
stored goods, and fell down an elevator shaft. 
Held, that plaintiff was on the premises on the 
implied invitation of defendants, and they owed 
him the duty to exercise reasonable care for his 
safety while thereon. 

The invitation extended to the place of in- 
jury, since it was broad enough to include all 
the space Occupied by the goods, together with 
necessary passageways in and out of the ware- 
house. 


On May 31, 1902, appellants were copartners 
carrying on a general warehouse business in 
the city of Chicago. On said day the Chicago 
Tribune Company had certain pieces of ma- 
chinery stored in the appellants’ warehouse, 
and sent appellee and another of their em- 
ployees to the warehouse to secure the particu- 
lar pieces of machinery required. The machin- 
ery was inclosed in boxes, and when appellee 
reached appellants’ warehouse, he, in company 
with his foreman, whose name was Carpenter, 
went to appellants’ office to inquire where the 
The man in charge of the office 
conducted them down an east and west 
aisle that intersected an aisle which ex- 
tended north and_ south. They turned 
north down the latter aisle, and proceeded a 
short distance toward the door, when the man 
from the office said, with a motion of his arm 
or hand: “Here is your goods.” Appellee and 
Carpenter secured the box they desired and 
removed it to a nearby door, which was in the 
north entrance of the north and south aisle. 
At this point appellee, desiring to attend to a 
call of nature, asked permission of Carpenter 
to leave the work and attend to his needs. This 
was granted, and appellee turned south on 
the aisle or passageway, which was a narrow, 
irrégular way left between piles of goods, coffee 
bags, etc. Appellee was unacquainted with the 
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room. He saw a man with a lantern in the 
passageway, and started toward the south to 
go to him to inquire where the urinal was lo- 
cated. In passing down south along the north 
and south aisle he fell into an unprotected ele- 
vator shaft and was severely injured. The ac- 
cident happened about the middle of the fore- 
noon. The interior of the building was but 
dimly lighted by small incandescent bulbs 
hanging here and there, some of which were 
lighted and some were not. The light around 
the elevator shaft was very dim and the en- 
trance to it was unguarded. A judgment for $5,- 
000 in favor of the appellee has been affirmed 
by the appellate court for the first district, 
and appellants have prosecuted a further ap- 
peal to this court. The errors assigned here 
question the rulings of the court in refusing to 
direct a verdict, and in giving, refusing, and 
modifying instructions. 


VICKERS, J.: (after stating the facts as 
above). If appellee was a mere licensee 
and went upon appellants’ premises for pur- 
poses of his own and not for any purpose con- 
nected with the business of appellants, he can- 
not recover without proof that appellants know- 
ingly and willfully injured him. The owner of 
premises owes no duty to exercise ordinary 
care to keep his premises in a reasonably safe 
condition to persons who may be upon such 
premises as mere licensees. 3 Elliott on Rail- 
roads, Sec. 1250; Gibson v. Leonard, 143 Il. 182, 
32 N. E. Rep. 182. 17 L. R. A. 588, 36 Am. St. 
Rep. 376; Illinois Central Railroad Co. v. Hop- 
kins, 200 Ill. 122, 65 N. E. Rep. 656. If, as ap- 
pellants contend, appellee was a mere licensee 
at the time of his injury, he is not entitled to 
recover, and the court erred in overruling ap- 
pellants’ motion to direct a verdict. On the 
contrary, if appellee was on the premises at 
the time and place of the accident by the invi- 
tation, either express or implied, of appellants, 
they owed him the duty to exercise ordinary 
care for his safety while upon said premises. 

In a strict and legal sense, there is a well- 
defined distinction between a mere licensee 
and one who comes upon the premises of an- 
other by invitation, express or implied. In a 
general sense, one upon the premises of an- 
other by invitation is a licensee, and if sued 
for a trespass his defense would be “leave 
and license” of the owner; but in a strict 
and somewhat technical sense, to come upon 
premises under an implied invitation means 
more than a mere license—means that the 
visitor is there for a purpose connected with 
the business in which the occupant is en- 
gaged, or which he permits to be carried on. 
Plummer y. Dill, 156 Mass. 426, 31 N. E. Rep. 
128, 32 Am. St. Rep. 463; Illinois Cent ral Rail- 
road Co. v. Hopkins, supra, It will be found 





that the distinction between a visitor who 
is a mere licensee and one who is on the 
premises by invitation turns on the nature 
of the business that brings him there, rather 
than on the words or acts of the owner which 
precede his coming. Permission involves 
leave and license, but it gives no right. If 
one avail himself of permission to cross an- 
other’s land, he does so by virtue of the li- 
cense and not of right. The permission of 
license is a justification for his entry, and 
while he is not technically a trespasser, yet 
the duty of the owner to guard him against 
injury is governed by the rules applicable to 
trespassers. Watts v. Jensen, 86 Fed. Rep. 658, 
30 C. C. A. 333, 46 L. R. A. 58, and cases 
cited in note. One who enters a mine or fac- 
tory by the permission of the owner, merely 
to inspect the premises and the work there 
being carried on, for purposes of his own and 
not with a view of transacting any business 
with the owner, is a mere licensee, and the 
owner owes him no higher duty to protect 
him from injury while on the premises than 
he would if he were a trespasser. The duty 
to one who comes thereon by the owner’s in- 
vitation to transact business in which the 
parties are mutually interested is to exercise 
reasonable care for his safety while on that 
portion of the premises required for the pur- 
pose of his visit. Under such circumstances 
the party is said to be on the premises by im- 
plied invitation of the owner. Kennedy v. 
Chase, 119 Cal. 637, 52 Pac. Rep. 33, 63 Am. St. 
Rep. 153. 


Keeping in mind the distinction above point- 
ed out, a brief reference to the evidence in 
the case at bar will show that appellants’ 
contention that appellee was a mere licensee 
in the warehouse at the time of the accident 
cannot be sustained. Appellant had the 
goods of the Chicago Tribune Company stored 
in the warehouse. It must have been with- 
in the contemplation of appellants, when 
these goods were received into their ware- 
house, that sooner or later a delivery of them 
would have to be made to the owner of the 
goods. The delivery of the goods by appel- 
lants and the receipt thereof by the Chicago 
Tribune Company was a matter of business 
which was of mutual interest to the parties. 
The duty of appellants to the servant of their 
customer was the same as to the customer 
himself. When appellee and Carpenter went 
to appellants’ warehouse or the purpose of 
removing the goods of the Chicago Tribune 
Company, the appellants owed these servants 
the same duty that would have been due to 
the president or general manager of the Chi- 
cago Tribune Company had he called in per- 
son for the goods. Appellee’s presence on the 
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premises and the object of his visit were 
made known to appellants before the acci- 
dent, and in this respect this case is distin- 
guishable from Murray v. McLean, 57 Ill. 380. 
There the owners of the premises on 
which the party was injured knew nothing 
of his presence on the premises until after 
he was hurt, and this fact in a measure ex- 
cused the owners from giving warning or 
taking other precautions to protect the party 
from injury. In our opinion, appellee was 
lawfully upon the premises of appellants by 
their implied invitation, and appellants owed 
him the duty to exercise reasonable care for 
his safety while thereon. 

The appellants further insist that if appel- 
lee was in the warehouse by an implied in- 
vitation, still the invitation cannot -be held 
to extend to the place where the injury oc- 
curred. We cannot assent to this view. The 
evidence showed that the goods of the Chicago 
Tribune Company were stored on the east 
side of the passway, down to and beyond the 
elevator shaft into which appellee fell. The 
invitation to go there for the goods must be 
held broad enough to include all the space oc- 
cupied by the goods, together with neces- 
Sary passways in and out of the warehouse. 
The unguarded elevator shaft into which 
appel'ee fell was located immediately in the 
open space or passway through which one 
would necessarily have to pass in order to 
get to the goods stored immediately east and 
south of the elevator. It is true that a nar- 
row pessway was left open between the goods 
and the west wall of the elevator shaft, and 
a person familiar with the premises, in going 
south in the passway, could turn to the right 
and pass through this narrow passway and 
thus get south of the elevator shaft and 
avoid it. But appellee did not know of this 
passway, and the light around the elevator 
shaft was not sufficient for him to see the 
situation, and, assuming that the passway 
was unobstructed in front of him, he walked 
into the open elevator shaft and was injured. 

It is said that appellee was not at the ex- 
act moment of his injury engaged in the 
business of his employer, and that the invita- 
tion cannot be invoked to protect him while 
walking down the passway for private pur- 
poses of his own. We have already shown 
that the place where appellee was injured 
Was one necessarily covered by the invita- 
tion, and we do not think that a distinction 
can be drawn as to the duty due from ap- 
pellants to appellee, based on the fact that 
at the exact moment of the injury appellee was 
not engaged in the business of his em- 
ployer. It is not a case where a master is 
being sued by a third party for the wrongful 





act of his servant, where it becomes impor- 
tant to determine with exactness whether the 
servant was engaged in the line of his duty 
at the time the injury was inflicted. Here 
the invitation to appellee was to go into the 
warehouse to get such goods belonging to 
his employer as were wanted, and for this 
purpose the invitation must be held broad 
enough to give appellee the protection of the 
law while lawfully upon that portion of the 
premises reasonably embraced within the ob- 
ject of his visit. 

It is also urged by appellants that the trial 
court should have directed a verdict because 
appellee was guilty of contributory negli- 
gence. Appellants’ argument upon this point 
is that if the light was sufficient in the pass- 
way to enable appellee to see the elevator 
shaft he should have used his eyes and 
avoided the danger. If it was too dark for 
him to see, they say he should not have gone 
along a dark and unknown passway without 
a light. We are of the opinion that under 
the evidence it was a proper question for the 
jury to determine whether appellee was 
guilty of contributory negligence. There was 
therefore no error in refusing to direct a ver- 
dict for appellants. 

It is next contended by appellants that the 
court erred in modifying instruction No. 3. 
That instruction as asked was as_ follows: 
“You are instructed that if you believe, trom 
the evidence, that the plaintiff and the de- 
fendants were both negligent, and that the 
negligence of both contributed directly to 
cause the injury to plaintiff, then the plain- 
tiff cannot recover, and you should find the 
defendants not guilty.” The court modified 
this instruction by adding at the end of the 
instruetion the words, “provided you believe 
from the evidence, plaintiff was guilty of a 
want of ordinary care.” It is insisted that 
the modification of this instruction told the 
jury that there was a distinction between 
“negligence” and “want of ordinary care,” 
and that the plaintiff could recover if ap- 
pellants were negligent at all, even though 
the plaintiff himself was negligent, unless 
the plaintiff was guilty of something more 
than negligence, that is, “guilty of a want 
of ordinary care.” We do not think the 
modification of the ingtruction was proper 
or necessary, but we do not see that it was 
liable to mislead the jury. We do not wish 
to be understood as approving the instruction 
in the form in which it was given to the jury; 
and while we do not approve it, we do not 
think that the modification should work a re- 
vewmal of this judgment. 

It is also insisted by appellants that the 


‘court erred in modifying instruction No. 6. 
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That instruction as asked was as_ follows: 
“You are instructed that if you believe, from 
the evidence, that the first floor of the ware- 
house of the defendants, or that portion 
thereof surrounding the elevator shaft 
through such first floor, was so light that 
the plaintiff could, by the exercise or ordi- 
nary care, have seen the elevator shaft or 
the opening into the same, then you are in- 
structed that the plaintiff cannot recover, 
and you must find the defendants not guilty.” 
The court modified the above instruction by 
adding after the word “same,” and before 
the word “then” the words, ‘if you believe, 
from the evidence, plaintiff failed to exercise 
ordinary care.” It will be noted that the 
instruction as originally asked singled out 
certain facts, and told the jury in _ effect, 
that if such facts existed appellee was guilty 
of contributory negligence and could not re- 
cover. This form of instruction has often 
been condemned by this court. The effect of 
the instruction was to tell the jury that if it 
was light enough for appellee to see, nothing 
would excuse him from looking, and that he 
could not recover. We think the modifica- 
tion cf the instruction by the court was 
proper, and that appellants have no just 
cause of complaint at the action of the court 
in modifying the same. 

Finally, it is insisted by appellants that 
the court erred in refusing instructions 7, 8, 
9 and 10. Instructions 7, 8 and 9 were each 
open to the objections pointed out to instruc- 
9 and 10. Instructions 7, 8 and 9 were each 
of these instructions singled out a state of 
facts and asked the court .to instruct the 
jury, in effect, that such facts constituted 
such contributory negligence as precluded the 
right of recovery. These instructions were 
properly refused. So far as instruction No. 
10 is concerned, all that was proper of it to 
go to the jury was embodied in instruction No. 
3 given on behalf of appellants. 

There being no reversible error in this rec- 
ord, the judgment of the Appellate Court for 
the First District is affirmed. 

Judgment affirmed. 


Note.—Duty of Owner to Mere Licensee, and 
Duty of Owner to Person Coming Upon Prem- 
ises Under Invitation, Express or Implied.—That 
the owner of premises is liable for negligence 
there is scarcely room to doubt, but when the 
question is raised as to the extent and nature 
of the liability and the circumstances under 
which the liability attaches, many interesting 
distinctions have been made. 

It seems well settled on principle and sus- 
tained by authority that one who goes upon 
property under a naked license must enter the 
premises as they are, and the owner is under 
no liability whatever by reason of the bad con- 
dition of the premises, and is only liable in 





eases where the circumstances are such as to 
show that he has wilfully led the plaintiff into 
danger, or as it is sometimes stated, he is only 
liable for active wrongdoing. Plummer v. Dill, 
156 Mass. 426. 

The English cases hold that where one goes 
upon premises on an express invitation to enjoy 
hospitality as a guest, he must take the house 
as he finds it, and that his right to recover for 
an injury growing out of dangers on the prem- 
ises, is no greater than that of a mere licensee, 
The doctrine seems to be that one who is re- 
ceiving gratuitous favors of another as guest 
has no such relation to him as to create a duty 
to make the place where the hospitality is ten- 
dered safer or better than it is. It is the set- 
tled law there that to come under an implied 
invitation as distinct from a mere license, a 
visitor must come for a purpose connected with 
the business in which the occupant is engaged 
or which he permits to be carried on there. 
There must at least be some mutuality of inter- 
est in the subject to which the visitor’s busi- 
ness relates, although the particular thing 
which is the object of the visit may not be for 
the benefit of the occupant. See Southcote v. 
Stanley, 1 Hurl. & N. 247. 

The rule in regard to an implied invitation 
to places of business is held with equal strict- 
ness in New York and some of the other states. 
In Larmore v. Crown Point Iron Company, 101 
N. Y. 391, 56 Am. Rep. 718, it was held that a 
person who entered the defendant’s premises 
to ask for employment was a mere licensee, and 
that defendant. was not liable to him for an 
injury caused by the unsafe condition of the 
place. ‘ 

In Roddy v. Missouri Pac. Ry. Co., 104 Mo. 
234, 24 Am. St. Rep. 333, the court says: “Defi- 
nitions of actionable negligence have been giv- 
en in great variety of forms by courts and text 
writers; but whatever the form of simple defi- 
nition, there is unanimity of expression and 
opinion that it consists in the breach or non- 
performance of some duty which the party 
charged with the negligent act or omission 
owed to the one suffering loss or damage there- 
by. The question then is, did defendant owe 
plaintiff the duty of using ordinary care * * *” 
In the note to that case in the Am. St. Rep., 
the following statement of the rule is made: 
“To maintain an action for negligence, it must 
appear that there was some duty on the part 
of the defendant towards the plaintiff which 
was not performed and in consequence of which 
the latter was caused to suffer.” The rule as 
laid down rests upon sound principles of jus- 
tice. It is clear that there could be no liability 
in favor of a trespasser for the unsafe condi- 
tion of the premises, and it is difficult to see 
upon what ground it could be held that there 
is a liability toward one who is a mere licensee, 
who goes upon the premises with no other right 
than a naked leave and license. But when it 
comes to going upon premises under an express 
invitation, it would seem that, regardless of 
whether or not a party has any business or mu- 
tual interest to transact, the owner should be 
required to use reasonable care for his safety. 
To that extent it would seem that the English 
doctrine works an injustice and hardship. It 
is very generally held that where one goes upon 
premises on business, in which the owner is 
mutually interested, that his rights are greater 
and he is entitled to have ordinary care exer- 
cised for his safety and in case the owner neg- 
lects to exercise ordinary care for his safety 
he must respond in damages. This doctrine is 
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unquestioned and the principal case is one fall- 
ing within the doctrine. Severy v. Nickerson, 
120 Mass. 306, 21 Am. Rep. 514. 

Just how an owner or occupier of premises 
should conduct himself so as to meet the re- 
quirement of ordinary care, is a matter that has 
also received the attention of the courts, and 
while in the very nature of the case no definite 
rule can be laid down that would be applicable 
to all cases, the atithorities contain expressions 
indicating that where there is a defect in prem- 
ises rendering them dangerous that the persons 
there by invitation of the owner should be 
warned of the danger, or placed upon inquiry. 
Just what will be sufficient will depend upon 
the circumstances of each particular case. 





JETSAM AND FLOTSAM. 


INJUNCTIONS. 





The Origin of Injunctions.—The remedy by 
injunction is of extremely ancient origin. In the 
Roman jurisprudence the Praetor and _ the 
Praeses constantly issued their “interdicts” pro- 
hibiting certain things from being done, In 
the reign of Henry I, 1100-1135, we find the first 
recorded instance of the writ of injunction being 
used in English jurisprudence, from which we 
derive poth the writ and the principles which 
govern its use. This writ was issued in the 
name of the chancellor only, and was to prevent 
injury to property. Henry I was the fourth son 
of William the Conqueror by Matilda of Plan- 
ders. It is interesting to note that Henry I 
was a staunch friend of the plain people, who 
acquiesced cheerfully in his usurpation of the 
throne and who received from him shortly after 
his accession a charter in which their rights and 
liberties were reaffirmed. The Norman sover- 
eigns appear to have retained to themselves 
the ancient Saxon prerogative, or rather duty, 
of protecting and assisting the poor, the impo- 
tent and defenseless who were unable to obtain 
redress in the ordinary tribunals. It was but 
natural, therefore, that the king’s chancellor, 
versed as he was in the Roman law. should 
adopt from it into the English practice this 
writ for the administration of preventive jus- 


tive and accordinglv we find even the crabbed | 


old Lord Cole exclaiming, in his 2d Institute, 
328: “This is an excellent law. for prevention 
is better than cure, and preventing justice ex- 
celleth punishing justice.” 

It is not without interest, at this time, there- 
fore, to observe that the first recorded use of 
this writ of injunction was in the reign of a 
popular champion, and was for the protection 
of property by the prevention of injury to it. 

Recent Assaults Upon the Injunction.—The 
injunction has recently attained to a great de- 
gree of prominence in the public eye because of 
the vigorous assaults which have been made 
upon it by the labor-unions of the country. 
These assaults have varied in vehemence and 
violence. Some of the assailants would ex- 
punge the remedy from our system of jurispru- 
dence. Others would substitute a trial by jury 
for the judgment of the judge as to the pro- 
priety of its issuance in the individual cases 
as they arise. This antagonism to such an an- 
cient, serviceable and approved remedy calls for 
and should receive careful attention. 





Is there anything in the nature of the writ 
which is fundamentally wrong or vicious? Let 
us consider for a moment what this writ of in- 
junction is and what it does. “It always issues 
out of the equity or chancery side of a court. 
The subject matter of the jurisdiction of the 
court of chancery is civil property. The court is 
conversant only with questions of property and 
the maintenance of civil rights. Injury to prop- 
erty, whether actual or prospective, is the foun- 
dation on which the jurisdiction rests. The 
court has no jurisdiction in matters merely 
criminal or merely immoral, which do not affect 
any right to property. If a charge be of a 
criminal nature, or an offense against the pub- 
property, jurisdiction cannot be entertained. 
But if an act which is criminal touches also the 
enjoyment of property, the court has jurisdic- 
tion, but its interference is founded solely on 
the ground of injury to property.” 

“Though the jurisdiction of the court of chan- 
cery is limited to matters which concern civil 
property, jurisdiction will not be entertained in 
all cases which touch the enjoyment of prop- 
erty. If the remedy to be had in the courts 
of ordinary jurisdiction is sufficient for the pur- 
poses of complete justice, the court of chancery 
will not entertain jurisdiction. If the remedy 
given by those courts is clear, certain, suffi- 
cient and extensive with the requisitions of the 
case, the court of chancery will not entertain 
jurisdiction. If. on the other hand, it falls 
short of what is required for the purposes of 
complete justice, the court will step in and sup- 
ply the defect.” 

The above principles are settled in our courts 
beyond question. The esSence of the doctrine 
of the court on the subject of injunctions is 
that it will interfere only in cases of injury to 


property or civil rights when its intervention 


is necessary to protect or preserve from irre- 
parable damage. Who objects to such inter- 
ference? The liberty of the individual is not 
curtailed by the existence of this injunctive 
process. Whatever it is lawful for him to do 
he may do. If he is restrained from irreparably 
injuring another’s property can he justly com- 
plain? 

Terror Only to Lawbreakers.—This, then, is 
certain, that the injunction ought to have no 
terrors for anyone who respects and obeys the 
laws of his country; but is only a menace to 
those who desire to wreak unlawful vengeance 
by irreparably injuring the property or civil 
rights of others. The injunction is an extraor- 
dinary remedy and never issues except to pre- 
vent imminent and irreparable injury. The or- 
dinary remedy is by suit at law to recover 
damages for the injury already done. But it is 
conspicuously obvious that in numerous cases 
this ordinary remedy can never repair the in- 
jury and restore the injured party to his origi- 
nal condition, 

Injunctions Preserve Property.—The injunc- 
tion is essential to the preservation of property 
and civil rights. The storms of nine hundred 
years have raged around its base since its adop- 
tion into English jurisprudence, but its head is 
still above the clouds of prejudice, in the sun- 
shine of popular favor. Our government is a 
government of laws; reverence for law is a na- 
tional attribute and so long as it continues so, 
the nation is safe. 

And not only is this “strong arm of the court” 
interposed, but its interposition is both swift 
and certain. The efficiency of the law lies not 
so much in the vigor of its penalties as in the 
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swiftness and certainty of its execution. When 
men realize that punishment is sure to follow, 
the laws are uniformly obeyed but when they 
believe that punishment is uncertain and far 
removed, unlawfulness is rampant. It must, 
therefore, be manifest that the injunction, in 
its nature and consequences, is essential to the 
security of life, liberty and property.—Extract, 
The Exponent. 








BOOK REVIEWS. 





BENTWICH’S PRIVATE PROPERTY IN WAR. 

The Law of Private Property in War, by Nor- 
man Bentwich, is a little volume which the 
author discusses briefly the law as it relates 
to private property in war. The book is very 
readable, the subject matter interesting, and 
authorities are cited in support of the text. 
The subject is first treated from the historical 
standpoint and is then presented in its present 
day development. While this phase of interna- 
tional law is not so important to the general 
practitioner in this country as would be the 
case in a more war-like nation, yet it will well 
repay a careful reading. Published by Sweet 
& Maxwell, Ltd., London, England. 





WIGMORE ON EVIDENCE, VOL. 65. 

Proessor Wigmore needs no _ introduction. 
Through his great work on evidence, in four 
volumes, published some years ago, he has be- 
come well known and his work is recognized 
everywhere as an authority upon the law of 
evidence. The present volume is supplementary 
and brings the treatise down to date, contain- 
ing the statutes and judicial decisions from 1904 
to 1907 inclusive. To those who have the origi- 
nai work, this supplementary volume will be 
of great value. There is a table of statutes 
cited also of the cases cited in addition to 
which, the volume contains a general index. 
Published by Little, Brown & Co., Boston, Mass. 





UNITED STATES COMPILED STATUTES, 1907 
SUPPLEMENT 

This volume of the Compiled Statutes is a 
supplement containing the legislation of the 
57th, 58th and 59th congresses, compiled by 
John A. Mallory. It contains a table of the sec- 
tions of the revised statutes which have been 
expressly amended, superseded, or repealed from 
their adoption to March 4th, 1907, chronological 
table of laws included in the compiled statutes 
of the United States, 1901, and supplement 1907, 
and a general index of the supplement of 1907. 
It is a convenient arrangement of the statutes 
containing notes showing the history of the 
various enactments and an index making refer- 
ence to any desired subject as convenient as 
possible. Published by the West Publishing Co., 
St. Paul, Minn. 








HUMOR OF THE LAW. 





Two of the leading attorneys of Memphis, who 
had been warm friends for years, happened to 
be opposing counsel in @ case some time ago. 
The older of the two was a man of magnificent 





physique, almost six ‘feet four, and built in pro- 
portion, while the younger was barely five feet 
and weighed not more than ninety pounds. 

In the course of his argument the big man 
unwittingly made some remark that aroused the 
ire of his small adversary. A moment later he 
felt a great pulling and tugging at his coat 
tails. Looking down, he was greatly astonished 
to see his opponent wildly sesticulating and 
dancing around him. 

“What on earth are you trying to do there, 
Dudley?” he asked. 

“By Gawd, suh, I’m fightin’, suh!” 


Two Irishmen meeting one day, were discuss- 
ing local news. 

“Do you know Jim Skelly?” asked Pat. 

“Faith,” said Mike, “an’ I do.” 

“Well,” said Pat, “he has had his appendix 
taken away from him.” 

“Ye don’t say so?” said Mike. “Well, it 
serves him right. He should have had it in his 
wife’s name.” 


“Oh, Mr. Millyuns!” 

“Well?” 

“Do you think a rich man can go through 
thé eye of a needle?” 

“I don’t know, my boy. However, I will say 
that my lawyers have dragged me through 
some very small loopholes.” 


“You inherited quite a nice little fortune,” 
said the lawyer. 

“Yes,” replied the fortunate youth. 

“I suppose you will pay a lot of your debts 
now?” 

“I had thought of it, but I concluded to make 
no change in my manner of living. I don’t want 
to be accused of vulgar display.” 
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1. Abatement and Revival—Revivor.—Where 
one of the defendants dies pending an action to 
set aside a deed for duress, and orders of reviv- 
or were made as to the trustees and devisees 
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under décedent’s will. held the cause should 
stand over to bring in the executor’s parties if 
they were necessary, and should not be to dis- 
charge the prior orders ,of revivor.—Ball v. 
Ward, N. J., 68 Atl. Rep. 343. 

2. Accord and Satisfaction—Sum Less Than 
Amount Due.—The payment and acceptance of 
a sum less than the amount due in full satisfac- 
tion and discharge of a debt is a defense to the 
collection of the balance.—Frye v. Hubbell, N. 
H., 68 Atl. Rep. 325. 

3. Adjoining Landowner—Failure to Make 
Repairs.—An owner of real estate held not neg- 
ligent in failing to make repairs, and thereby 
prevent injury to an adjoining owner, within a 
reasonable time after notice of the defective 
condition causing the injury.—Fitzgerald  v. 
Goldstein, 107 N. Y. Supp. 614. 

4. Adverse Possession—Boundary Line.—De- 
fendant having occupied land up to a bounda- 
ry line fence for 20 years, he acquired title 
thereto, though he did not know that the fence 
was not on the true line, and had never intend- 
ed to claim more land than was included in the 
deed.—Daily v. Boudreau, IIll., 83 N. E. Rep. 218. 

5. Prescription.—Prescription rests on the 
presumption of a grant which has been lost by 
Process of time, and hence no prescription can 
have a legal origin where no grant could have 
been made to support it—Hume v. Rogue River 
Packing Co., Or., 92 Pac. Rep. 1065. 

6. Allens—Transmission of Property.—An 
alien in the absence of statutory authority can- 
not transmit property by hereditary descent 
because he has no title which is the subject of 
transmission at the moment of death.—Haley 
v. Sheridan, N. Y., 83 N. E. Rep. 296. 

7. Appeal and Error—Amendment.—Where 
defendant appeals from a judgment against him 
on sustaining a demurrer to his amended plea 
in abatement plaintiff, without assigning cross- 
error. is entitled to raise the question that the 
court erred in granting leave to amend the plea. 
—Spencer v. Aetna Indemnity Co., Tll., 83 N. 
E. Rep. 102. 

8. Duplicity—Where no demurrer to a dec- 
laration ambiguously setting forth two causes 
of action was interposed, and defendant an- 
swered and went to trial on the merits, he could 
not, on appeal, claim that a count in the dec- 
laration was had for duplicity.—Paine v. Kelley, 
Mass., 83 N. E. Rep. 8. 

9. Exceptions.—The refusal of an instruc- 
tion because there was no evidence to support 
it will not be reviewed by the court of appeals, 
where no special exception presenting the ques- 
tion was taken.—B. F. Sturtevant Co. v. Cum- 
berland, Dugan & Co.. Md., 68 Atl. Rep. 351. 

10. Joint Relief.—Where error is jointly as- 
signed, and the prayer is for jo.nt relief, and 
one party joining in the assignment is not en- 
titled to the relief prayed, the assignment will 
be overruled.—Greenawalt v. Natrona Improve- 
ment Co., Wyo., 92 Pac. Rep. 1008. 

11. Qualification of Witness.—Whether a 
witness is qualified to testify to a matter of 
opinion held a preliminary question for the 
presiding judge, and his decision is conclusive 
unless clearly erroneous in matter of law.—Ft. 
Collins Development Ry. Co. v. France, Colo., 
92 Pac. Rep. 953. 

















12. Arrest—Non-Resident. — A non-resident 
voluntarily coming to this state becomes sub- 
ject to the laws for the collection of debts, and 
not only a valid service can be made on him, 
but any personal property in his possession sub- 





ject to attachment may be seized, or he can 
be arrested and held to bail.—Paine v. Kelley, 
Mass., 83 N. E. Rep. 8. 

13. Assault and Battery—Conflicting Testi- 
mony.—In a prosecution for assault, held, that 
it was error for the court to direct the jury to 
return a verdict of guilty without finding that 
certain necessary elements of the crime were 
present, where the evidence in relatio thereto 
was in conflict.—People v. Lemen, IIl., 83 N. E. 
Rep. 147. 

14, Putting One Out of Store.—Where plain- 
tiff entered a shop with permission of the own- 
er, and defendant, trustee in bankruptcy of the 
tenant, attempted to eject him, held an assault 
for which plaintiff was entitled at least to nom- 
inal damages.—Wood v. Cummings, Mass., 83 
N. E. Rep. 318. 

15. Attachment—Affidavit—An affidavit in 
attachment held sufficiently broad to include an 
intent to “hinder and delay their creditors.”— 
Clayton v. Clark, Kan., 92 Pac. Rep. 1117. 

16. Attorney and Client—Lien.—Where plain- 
tiff’s attorney has some interest by way of lien 
on the judgment or by way of an equitable as- 
signment of a part of the cause of action, upon 
giving proper notice the court is bound to pro- 
tect such interest.—Stearns v. Wollenberg, Ore., 
92 Pac. Rep. 1079. 
°17. Bankruptcey—Direction to Sell Property. 
—While a receiver in bankruptcy, appointed un- 
der Bankr. Act, c. 541, § 2 (3), may be author- 
ized by the court to sell property when necessary 
for the preservation of the estate, the power to 
direct such a sale should be exercised only upon 
such showing as will satisfy the court that the 
immediate sale is necessary to preserve the 
value of the property to the estate.—In re Har- 
ris, U. S. D. C., S. D., Ala., 156 Fed. Rep. 875. 

18.——Exemptions.—A court of bankruptcy 
has no power at the instance of a trustee to ad- 
judicate the right of a creditor to the proceeds 
of property claimed by the bankrupt as exempt, 
and which the creditor had sold prior to the 
appointment of the trustee on a judgment re- 
covered before the bankruptcy proceedings on 
a note waiving exemptions.—In re Edwards, U. 
Ss. D. Cc. S. D. Ala., 156 Fed. Rep. 794. 

19. Liability of, Trustee—A _ trustee in 
bankruptcy acting under orders of the bank- 
ruptey court is nott liable to be sued in a state 
court for his acts done in. performance 
of his duty thereunder.—Wood v. Cunfmings, 
Mass., 83 N. E. Rep. 318. 

20. Taking Forcible Possession of Bank- 
rupt’s Property.—An adverse claimant and his 
attorney, who obtained possession from a sher- 
iff of property belonging to an alleged bank- 
rupt after the filing of the petition against him, 
and disposed of the same, held guilty of con- 
tempt of the] court of bankruptcy.—In re Lutfy, 
U. Ss. D. c., S. D. N. Y., 156 Fed. Rep. 873. 

21. Transfers Within Four Months.—Tran- 
fers by a bankrupt within four months prior 
to filing of a bankruptcy petition are presumed 
to be fraudulent under Bankr. Act. c. 441, 
67e, the bankrupt’s purpose or intent in making 
them being immaterial—Thomas v. Rodgy, 107 
N. Y. Supp. 473. 

22. Two Courts of Concurrent Jurisdic- 
tion.—Where there are two district judges in 
a federal district having equal and concurrent 
authority, one of such judges sitting in bank- 
ruptcy within the district—the other judge be- 
ing absent from the district—constitutes the 
court of bankruptcy, and has power to make a 
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valid and binding appointment of a referee in 
bankruptcy, and the absent judge cannot subse- 
quently come into the district, while the judge 
making the appointment is holding court there- 
in, and without the latter’s concurrence’ set 
aside such appointment and remove the appoin- 
tee from office.—In re Steele. U. S. D. C.. N. 
D. Ala., 156 Fed. Rep. 853. 

23. Benefit Societies—Appointment of Bene- 
ficiaries.—Where there is nothing in the charter 
or by-laws of a mutual benefit order or in the 
statutes restricting the appointment of benefi- 
ciaries, a member of a mutual benefit order 
may designate whomsoever he _  pleases.—Su- 
preme Council Catholic Knights of America v. 
Fitzpatrick, R. IL. 68 Atl. Rep. 367. 

24, Physician’s Services.—A sick benefit so- 
ciety whose physician on notice, failed to at- 
tend a member, held liable for value of services 
of a physician procured by him.—Geraci v. Ital- 
ian Ass’n St. Bartholomew Eoliana of Mut. Aid 
of New York, 107 N. Y. Supp. 557. 

25. Bills and Notes—Fraud.—Where a note 
has its inception in fraud, the burden of proof 
is shifted to the holder to show that he ac- 
quired it for a valuable consideration without 
notice.—Abmeyer v. F:rst Nat. Bank, Kan., 92 
Pac. Rep. 1109. 

26. Fraud.—A negotiable note is not in- 
validated in the hands of one taking it for 
value before maturity unless there be actual 
fraud upon his part.—Aldrich v. Peckham, N. 
J., 68 Atl. Rep, 345, 

27. Carriers—Emergency Action.—A _ carrier 
held not absolved from liability for negligence 
of its conductor, resulting in injury to a passen- 
ger, on the ground of its being an emergency 
action, for the benefit of the passenger, who 
was in danger.—Sheppard v. New York City Ry. 
Co., 107 N. Y. Supp. 553. 

28. Riding on Car Bumper.—A passenger 
riding on the rear bumper of a crowded street 
ear and injured by the sudden slipping of the 
trolley pole from the wire held negligent as a 
matter of law.—Feidhein vy. Brooklyn, Q. C. & 
S. R. Co., 107 N. Y. Supp. 413. 

29. Collision—Error in Extremis.—An error 
made by a tow in extremis, immediately before 
collision with a meeting tow in a fog, in turn- 
ing to port instead of to starboard, held not to 
debar her from recovering her damages from 
the two tugs through whose faults the collision 
was brought about.—The John A. Hughes, U. 
Ss. D. Cc. S. D. N. ¥., 156 Fed. Rep. 879. 

30. Wrongful Death.—Applying to a claim 
for death on the high seas by a collision of 
vessels of Delaware corporation the provisions 
of Act Del. Jan. 26, 1886, as amended by Act 
March 9, 1901, relating to actions for wrongful 
death, does not render such provision repug- 
nant to the commerce or admiralty clauses of 
the federal constitution—Old Dominion 8S. S. 
Co. v. Gilmore, U. 8. S. C., 27 Sup. Ct. Rep. 133. 

31. Commerce—Requiring Trains to Stop on 
Signal—An order made under state authority 
requiring a railroad to stop on signal fast mail 
trains between New Jersey and Florida at a 
small town in South Carolina held a regulation 
of interstate commerce.—Atlantic Coast Line R. 
Co. v. Wharton, U. S. S. C., 27 Sup. Ct. Rep. 121. 

32. Constitutional Law—Amending Corporate 
Charters.—The legislative power to amend a 
corporate charter includes the right to repeal a 
provision exempting the property of the corpor- 
ation from taxation.—People v. Gass, N. Y., 33 
N. FR. Rep. 64. 

















x 





33. Public Use of Private Property.—Where 
the owner of property has devoted it to a use 
in which the public has an interest, he must to 
the extent of that interest submit to be con- 
trolled by the public for the common good.— 
People v. Steele, Ill., 883 N. E. Rep. 236. 


34. Requiring Constituent Ingredients of 
Articles to be Published.—Manufacturers and 
sellers of mixed paints containing other ingredi- 
ents than those set forth-in the statute held 
not: deprived of liberty without due process of 
law by a statute making such manufacture and 
sale a misdemeanor unless the label shows the 
constituent ingredients and the quantity and 
amount of each.—Heath & Milligan Mfg. Co. v. 
Worst, U. S. S. C., 27 Sup. Ct. Rep. 114. 


.385.——Spevcial Assessments for Improvements. 
—wWhile the state may, under the power of tax- 
ation, impose the cost of an improvement in 
whole or in part on the owners of property spe- 
cially benefited thereby, it cannot arbitrarily 
select one or more of such owners and exempt 
the others.—In re Water Front in City of New 
York, N. Y.. 83 N. E. Rep. 299. 


36. Contracts—Defense to Breach.—That per- 
sons who contracted to care for decedent found 
it more difficult to care for him than they ex- 
pected it would be did not justify them in 
breaking the contract.—Ptacek v. Pisa, IIl., 83 
N. E. Rep. 221. 


37. Copyrights—Infringements. — A separate 
action to recover penalty under Rev. St. U. 8. 
§ 4965 (U. S. Comp. St. 1901, p. 3414), for every 
infringing copy of a copyrighted painting, held 
not maintainable after judgment of forfeiture 
of the infringing copies has been recovered.— 





Werckmeister v. American Tobacco Co., U. 8. 
S. C., 27 Sup. Ct. Rep. 124. 
38. Counties—Mandamus of Supervisors.— 


Mandamus to compel county supervisors to dis- 
connect a strip of territory from onc town and 
add it to another involved a franchise, requir- 
ing an appeal direct to the Supreme 'Court.— 
People v. Hitel, Ill, 83 N. E. Rep. 86. 


39. Courts—Federal Questions.—Decision of 
state court that federal qudstions alleged to be 
involved were put out of the case by facts set 
forth in the return to the writ of mandamus 
presenting question obviously not a federal one 
will not be reviewed where there is nothing to 
justify a suspicion of an unreasonable construc- 
tion of the pleading.—Vandalia R. Co. v. State of 
Indiana, U. S. S. C., 27 Sup. Ct. Rep. 130. 


40. Criminal Law—Philippine Islands.—The 
Supreme Court of the Philippine Islands on re- 
versing a judgment in a criminal case on ap- 
peal by accused has jurisdiction to convict him 
on the same facts of a ditfersat offense, cat- 
rying an increased sentence.—¥Vlemister v. 
United States, U. S. S. C., 27 Sup. Ct. Pep. 129. 


41. Criminal Trial—Leading Questions.—Per- 
mitting a district attorney in the trial of a 
criminal case to ask leading questions of 
friendly witnesses introduced by him, which 
suggested the answers and called for conclu- 
sions, held an abuse of discretion and reversi- 
ble error.—Nurnberger v. United States, U. 8S. 
Cc. Cc. of App., Eighth Circuit, 156 Fed. Rep. 721. 


42. Drains—Variance in Proceedings.—Gen- 
eral appearances in proceedings to sell land for 
delinquent drainage taxes held a watver of a 
variance betweeh the delinquent list and the 
notice of application for judgment.—People v. 
Warren, Ill., 83 N. E. Rep. 271. 
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43. Elections—Convict on Parole.—A convict 
out of the penitentiary on parole is not a quali- 
fied voter.—Widmayer v. Davis, Ill., 83 N. E. 
Rep. 87. 

44. Eminent Domain—<Acquisition of Fee.— 
The legislature may, in acquiring lands for pub- 
lic use, authorize the acquisition of the fee, in 
which case there is no right of reversion in the 
original owner.—In re Water Front in City of 
New York, N. Y., 83 N. E. Rep. 299. 

45. Equity—Master’s Findings.—It was com- 
petent for the presiding judge in reaching a 
decision to draw from the facts reported by a 
master such reference of fact as they warrant- 
ed and which he deemed material.—Kennedy v. 
Welch, Mass, 83 N. E. Rep. 11. 

46. Evidence—Circumstantial Evidence.—That 
the placing of the cover of a catch basin in a 
sidewalk so it would tip was done by an em- 
ployee of the city may be shown by circum- 
stantial evidence.—Bradbury v. City of South 
Norwalk, Conn., 68 Atl. Rep. 321. 

47. Parol Testimony.—The rule that parol 
evidence is admissible to apply a contract to 
the subject-matter and to ascertain the true lan- 
guage as used by the parties applies only where 
the meaning of the writing is doubtful.—Strong 
v. Cave Cot'ton Gin Co., Mass., 83 N. E. Rep. 328. 

48. Executors and Administrators—<Allowance 
of Claims.—The allowance of a claim against 
the estate of a decedent cannot be impeached 
by the administrator or heir, in the absence of 
fraud or collusion, so far as it affects personal 
property.—Sinnickson v. Perkins, Ill., 83 N. E. 
Rep. 194. 

49. Fee of Executors.—Allowance to exec- 
utors of an attorney’s fee of $1,000 for services 
rendered by their attorneys in a chancery cause, 
which fee had been approved by three courts, 
would not be disturbed by the Supreme Court 
though the latter deemed the fee excessive.— 
Giger v. Bishop, Ill., 88 N. E. Rep. 289. 

50. Where Supposed Decedent is Alive.— 
Payment to an administrator of an absentee who 
is not in fact dead is no defense as against him 
or his legal representatives.—Marks v. Emi- 
grant Industrial Sav. Bank, 107 N. Y. Supp. 491. 

51. False Imprisonment—Justification. — At 
common law an officer could not avail himself 
of process to justify arrest unless he returned 
the writ or produced the prisoner, unless the 
prisoner was estopped to interpose the omis- 
sion.—Clark v. Tilton, N. H., 68 Atl. Rep. 335. 

52. Justification.—An action for false im- 
prisonment may be justified by proof that a 
crime was committed and that the officer mak- 
ing the arrest had reasonable ground to suspect 
that the person arrested was the offemder.— 
Schultz v. Greenwood Cemetery, N. Y., 83 N. E. 
Rep. 41. 

53. Frauds, Statute of—Collateral Promises. 
—Promises in form of collateral are in reality 
original when founded on an independent con- 
sideration and when the promisor receives the 
benefit.—Jefferson Bank v. Starr, 107 N. Y. Supp. 
582. 

54. Fraudulent Conveyances—Son Working 
for Father.—It was competent, in the absence of 
fraud, for a bankrupt son to work for his 
father, without adequate compensation, in a bus- 
iness which brought the father large returns, 
without subjecting the fruit of the son’s labors 
in the father’s hands to the son’s debts.—Spen- 
cer v. Clohesey, Ill, 83 N. E. Rep. 199. 

55. Gifts—Causa Mortis.—A gift causa mortis 
is not valid unless accompanied by actual deliv- 

















ery and a transfer of the dominion and control 
of the property in the lifetime of the donor.— 
Day v. Richards, Mass., 83 N. E. Rep. 324. 

56. Guaranty—Notes.—Though notes were 
delivered with another, yet held that the execu- 
tion and delivery of all the notes would not 
be treated as one transaction, so as to read into 
the guaranty of the latter note a provision found 
in the guaranty of the former notes.—Sinnick- 
son v. Perkins, Ill., 83 N. E. Rep. 194. 

57. What is Sufficient to Constitute.— 
Where defendant is guaranteed that H. would 
be ‘ready and willing to carry out a contract, it 
was equivalent to a guaranty that he would per- 
form.—Murphy v. Hart, 107 N. Y. Supp. 452. 

58. Highways—Adoption of Labor System.— 
After a lapse of 23 years, proof that a petition 
for the adoption of the labor system for paying 
highway taxes was not on file in the office of 
the township clerk held insufficient to overcome 
the presumption that taxes were legally levied 
in such township on the assumption that the 
labor system was in force.—People v. Toledo 
St. L. & W. R. Co., Ill., 88 N. E. Rep. 193. 


59. Homestead—Not Joined in by Wife.—A 
deed of a homestead from husband to wife held 
nene the less void because not joined in by her, 
though executed at the same time as his will.— 
Smith v. Hollenbeck, Ill., 83 N. E. Rep. 206. 

60. Indictment and Information—Philippine 
Bill of Rights.—Requirements of Philippine Bill 
of Rights that accused be advised of the na- 
ture and cause of the accusation against him 
held satisfied where complaint leaves no doubt 
that it means to charge accused with falsifica- 
tion of documents contrary to Penal Code.—Pa- 
raiso v. United States, U. S. S. C.,, 27 Sup. Ct. 
Rep. 127. 

61. Infants — Actions Against. — Actions 
against an infant in respect to real estate must 
be brought directly against the infant and pro- 
cess served upon him the same as if he were an 
adult, or the court obtains no jurisdiction.— 
Harrisor v. Western Const. Co., Ind., 83 N. E. 
Rep. 256. 

62. Injunctions—Who May Punish for Viola- 
tion.—It is not indispensable that the violatio 
of an injunction be punished by the judge who 
made the decree.—Menuez v. Grimes Candy Co., 
Ohio, 83 N. E. Rep. 82. 

63. Judgment — Cancellation. — Equity may 
cancel judgments, orders or decrees, or enjoin 
their enforcement, in whole or in part, for 
fraud; but the jurisdiction will only be exer- 
cised in cases of necessity, and where there is 
no adequate remedy a law.—Matthews v. Car- 
man, 107 N. Y. Supp. 694. 


64. Foreign Decree.—Where paternity of 
petitioner was established in Germany 20 years 
ago, a commission will not be issued at peti- 
tioner’s request to take testimony to impeach 
the correctness of such determination.—In re 
Neiding’s Estate, 107 N. Y. Supp. 590. 


65. Landlord and Tenant — Holding Out 
Against Landlord.—A tenant held entitled to 
purchase the premises from a purchaser at a 
sale under a deed of trust executed by the 
landlord, and to hold the premises as against 
the landlord or his heirs without first surren- 
dering possession.—Spafford v. Hedges, IIll., 83 
N. E. Rep. 129. 

66. Landlord’s Right Over Leased Premises. 
—A lease of tand did not devest the landlord 
of the power to put the lessee in possession, or 
of. such a right of possession as is necessary 
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to oust a tenant holding over, and enable the 
landlord to carry out his contract with such 
lessee.—Hammond v. ‘Jones, Ind., 83 N. E. Rep. 
257. 

67. Re-Entry.—A landlord’s re-entry upon 
premises and attempt to relet them held evi- 
dence tending strongly to show an acceptance 
of a surrender by the tenant of the premises, 
but not to show it as a matter of law.—Feust 
v. Craig. 107 N. Y. Supp. 637. 

68. Mandamus — To Reinstate Patrolman.— 
Where pending mandamus proceedings to com- 
pel relator’s reinstatement as a patrolman he 
was discharged ‘on charges regularly heard by 
the board of police commissioners, the writ 
would not be granted.—State v. Board of Met- 
ropolitan Police Com’rs of Logansport, Ind., 83 
N. E. Rep. 83. 

69. Master and Servant—Degree of Master's 
Care.—The fact that a servant fully appreciated 
the danger incident to his employment does 
not relieve the master from every reasonable 
care and precaution to guard against every 
probable ganger to the servant.—Lynch v. 
American Linseed Co., 107 N. Y. Sopp. 458. 

70. Hiring at Will.—Where a contract of 
hiring is general or indefinite in its terms, it 
is prima facie a hiring at will, and the burden 
rests upon the servant to prove that the hiring 
is for a definite term.—Frank v. Manhattan Ma- 
ernity & Dispensary, 107 N. Y. Supp. 404. 

71. Latent Defects.—A master is bound to 
give warning of latent defects or hazards inci- 
dent to an occupation of which he knows or 
ought to know. and which the servant is not 
capable of understanding or appreciating.— 
Swiercz v. Illinois Steel Co., Tll.. 83 N. E. Rep. 
168. 

72. Negligence of Superintendent.—At com- 
mon law, a servant could not recover from the 
master for negligence of a superintendent, since 
it would be the negligence of a fellow servant.— 
Jordan v. New England Structural Co., Mass., 
83 N. E. Reb. 332. 

73. Monopolies—Prevention of Competition.— 
The prevention of competition in business is 
an act injurious to trade, and hence, where two 
or more persons conspire to that end, they are, 
under the express provisions of Pen. Code §$ 
168. subd. 6, guilty of a misdemeanor.—Kellogg 
v. Sowerby, N. Y., 83 N. E. Rep. 47. ‘ 

74. Mortgages—Ratification of Sale-—A pur- 
chaser at sale under mortgage held not en- 
titled to except to ratification of sale for al- 
leged defect in title, his agent+-when making 
the bid knowing thereof.—O’Sullivan v. Buck- 
ner, Md., 68 Atl. Rep. 356. 

75. Municipal Corporations—Assessment for 
Canal Improvement.—An assessment of proper- 
ty for canal improvement at a uniform rate per 
front foot was not objectionable, in the absence 
of proof that the benefits to relators’ property 
were not as assessed.—People v. City of Buffalo, 
107 N. Y. Supp. 689. 

76. Defective Sidewalk.—The use of-a de- 
fective sidewalk by one having knowledge or 
the defect is not negligence, per se, and if 
while walking thereon he exercises care. he 
may recover in case of injury.—Wallace v. 
City of Farmington, IIl., 83 N. E. Rep. 180. 
Exciusive Franchises.—Municipal pow- 
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er to grant an exclusive franchise held not de- 
ducible from provisions of the Kansas statutes 
conferring power to provide for the general 
welfare, and to enable municipalities to con- 
struct lighting plants of their own or contract 





for such purposes.—Water, Light & Gas Co. of 
Hutchinson, Kan., v. City of Hutchinson, U. 8. 
S. C., 27 Sup. Ct. Rep. 185. 


78. Riding a Bicycle After Dark.—One who 
while riding a bicycle along a street after dark 
runs into an obstruction of which he had no 
knowledge is not necessarily contributorily neg- 
ligent.—Kokomo Ry. & Light Co. v. Studebaker, 
Ind.. 83 N. E. Rep. 260. 


79.——Slippery Sidewalk.—A city held not li- 
able for an accident caused by slipping on a 
concrete slab sloping from, the curb to the 
pavement.—Stratton v. City of New York, N. Y., 
83 N. E. Rep. 40. 


80. Special Assessments.—On appeal to the 
circuit court from a special assessment for a 
street improvement, a certified transcript of 
all relevant papers and entries, including the 
original assessment, held admissible.-—New 
York, C. & St. L. Ry. Co. v. City of Hammond, 
Ind., 88 N. E. Rep. 244. 

81. Negligence—Duty Imposed by Invitatiun. 
—The duty imposed by an invitation to a li- 
censee who enters a warehouse for his em- 
ployer’s goods held not suspended because at 
the moment of injury he was not engaged in his 
employer’s business.—Pauckner v. Wakem, II1., 
83 N. E. Rep. 202. 

82. New Trial—Misconduct of Judge.—The 
court on petition for new trial for misconduct 
of the judge held not limited to a finding that 
he was unconscious of prejudice, but author- 
ized to find that the conduct did not influence 
the decision.—Wood v. Holab, Conn., 68 Atl. Rep. 
323. 

83. Partnership—Accepted Drafts.—A part- 
nership held liable for time drafts accevled in 
firm’s name by a partner without authority and 
in hands of bona fide indorsers for value with- 
out notice, etc.—Boylston Nat. Bank v. W. H. 
Kilburn & Co., N. H., 68 Atl. Rep. 335. 

84. Bond to Pay Debts.—A bond given dn 
outgoing partner by a continuing one, condi- 
tioned for payment of the firm liabilities of the 
continuing partner, held not illegal.—Price v. 
Parker, Mass., 83 N. E. Rep. 323. 

85. Patents—Pioneer . Invention.—Where a 
patent is not for a pioneer invention, but for 
a combination of old elements, the range of 
infringing equivalents is restricted to those 
which perform the same functions in the same 
way.—American Can Co. v. McGinnis, U. 8. C. 
cC., D. Md., 156 Fed. Rep. 784. 


86. Perjury—Subornation.—The exclusion of 
testimony of a defendant on trial for suborna- 
tion of perjury, offered in denial of facts charg- 
ed in the indictment and tending to negative a 
criminal intent, held error.—Nurnberger  v. 
United States, U. S. C. C. of App., Eighth, Cir- 
cuit, 156 Fed. Rep. 721. 

87. Pleading—Amendment.—A defendant ob- 
taining leave to file and filing an amended plea 
in abatement waives the right to question the 
ruling of the court holding the original plea 
insufficient.—Spencer vy. Aetna Indemnity Co., 
Ill., 88 N. E. Rep. 102. 

88. Principal and Agent—Use of Bonds on 
Certain Conditions.——One receiving certificates 
for bonds to be issued, from an agent to whom 
they were delivered by the principal to be used 
on certain conditions but which were delivered 
by him without performance of the conditions 
held not entitled to the bonds as against the 
principal—Commonwealth Trust Co. v. Young, 
107 N. Y. Supp. 555. 
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89. Railroads—Infant’s Injury.—In an action 





by an infant against a railroad for injuries 
through being struck by a locomotive while 
crossing defendant’s track, olaintiff had the 


burden of proving that he was non sui juris.— 
Simkoff v. Lehigh Valley R. Co., N. Y., 83 N. 
E. Rep. 15. 

90. Sales—Acceptance.—An order for books 
on stipulated terms held binding on no one un- 
less accepted in a reasonable time, so that ac- 
ceptance should be alleged in the action for the 
price.—Rouse v. Rose, Ind., 83 N. E. Rep. 253. 

91. When a Mere Consignment.—Where 
there is a question as to whether a’ transac- 
tion was a sale or a mere consignment. the fact 
that the parties by their correspondence after 
the shipment construed it as a consignment for 





sale is conclusive—B. F. Sturtevant Co. v. 
Cumberland Dugan & Co., Md. 68 Atl. Rep. 
351. 


92. Shipping—Limitation of Liability.—Per- 
sonal representatives of a passenger and 
members of a crew drowned in a collision 
of their vessel with another vessel on the 
high seas may recover in full in proceed- 
ings for limitation of liability of such other 
vessel the liability created by Act Del. Jan. 26, 
1886, as amended by Act March 9, 1901.—Old Do- 
minion S. S. Co. v. Gilmore, U. S. S. C., 27 Sup. 
Ct. Rep. 133. 


93. States—Can be Impleaded When.—The 
state may be impleaded in its own courts only 
by its consent, and then only in the precise 
manner and to the extent pointed out in the 
terms in which the consent is expressed, and 
such consent can only be granted by the Legis- 
lature, since the Constitution contains no pro- 
vision touching the subject—McArthur Bros. 
Co. v. Commonwealth, Mass., 83 N. E. Rep. 334. 

94. Statute—Derogation of Common Law.—A 
statute in derogation of the common rule of 
lodging the legislative power of a city in a 
common council should not be given any broad- 
er construction than is fairly warranted by its 
language and purposes.—People v. Coler, N. Y., 
83 N. E. Rep. 18. ; 


95. Street Railroads—Contributory Negli- 
gence.—It is contributory negligence for a 
pedestrian to attempt to pass in front of a mov- 
ing street car six or seven feet away, irrespec- 
tive of the speed of the car.—Long v. Union Ry. 
Co., 107 N. Y. Supp. 401. 

96. Proof of All Acts of Negligence.—To 
recover for death from negligence under a com- 
plaint averring acts of negligence not depen- 
dent on each other, held all the acts of negli- 
gence need not be proved.—Louisville & S. I. 
Traction Co. v. Short, Ind., 83 N. E. Rep. 265. 

97. Taxation—Coal Rights.—Where the coal 
rights in land, assessed during the last quad- 
rennial assessment, are sold, they may be as- 
sessed to the purchaser before the next quad- 
rennial year.—People v. O’Gara Coal Co., IIl.. 
83 N. E. Rep. 140. 

98. Telegraphs and Telephones—Determin- 
ing Just Rates of Service.—The value of the 
property of a telephone company within a state 
is not the sole nor probably the most import- 
ant factor in determining what would be rea- 
sonable and just rates for service between 
points in the state——Cumberland Telephone & 
Telegraph Co. v. Railroad Commission of Lou- 
isiana, U. S. C. C., E. D. La., 156 Fed. Rep. 
823. 

99. Theaters and Shows—Permitting Child 














to Enter.—A ticket taker at a theater held not 
a manager within Pen. Code, § 290, declaring a 
person who permits to remain in any theater 
managed by him a child under the age of 16 
years guilty of a misdemeanor.—People v. Fla- 
hearty, 107 N. Y. Supp. 415. 

100. Sale in Excess of Regular Rate.— 
Laws 1907, p. 269, prohibiting the sale of theater 
tickets in excess of the printed rate therefor, 





held invalid.—People v. Steele, Ill. 83 N. E. 
Rep. 236. 
101. Trade-Marks and Trade Names—Injunc- 


tion.—A publisher held not entitled to a tem- 
porary injunction to restrain another from pub- 
lishing and selling a magazine.—Motor Boat 


Pub. Co..v. Motor Boating Co., 107 N. Y. Supp. 
468. 
102. Trial—Instructions.—An instruction that 


20 years user of a road by the public as a high- 
Way under claim of right creates a highway 
by prescription was not erroneous for failure 
to require that the use be continuous and unin- 
terrupted; the court having required such ele- 
ments in other instructions.—Road Dist. No. 1 
v. Beebe, I!l., 83 N. E. Rep. 131. 

103. Prayers Must Be Consistent.—Prayers 
must be consistent, and hence it was proper to 
refuse a prayer in direct conflict in theory and 
conclusion with a granted prayer by the same 
party.—B. F. Sturtevant & Co. v. Cumberland 
Dugan & Co., Md.. 68 Atl. Rep. 351. 

104. Trusts—Deposit of Funds.—Where a 
trustee deposits trust funds to his own account, 
the fact that he tells the bank officer whose 
money it is does not aperate to keep the fund 
intact.—Baughman v. Lowe, Ind., 83 N. E. Rep. 
255. 

105. Wendor and Purchaser—No Title.—Un- 
der a contract to convey premises, held, a 
substantial objection to the title tendered that 
vendors had no title to the portion included 
in a certain gore——Kaplan y. Bergmann, 
107 N. Y. Supp. 423. 

106. Waters and Water Courses—Dominant 
Ownership.—Such dominant owner having di- 
verted the surface water from its natural chan- 
ne? for over 20 years, the easement is lost by 
abandonment, and he cannot drain through the 
old channel again.—Broadwell Special Drain- 
age Dist. No. 1 v. Lawrence, Ill., 88 N. E. Rep. 
104. 

107. Wills—Change of Legacies.—Where pe- 
cuniary legacies are given generally, and there 
is a gift of the residue blended in one mass, the 
legacies are a charge on the residue, including 
the realty.—-Simpson v. Hutchinson, Ill., 83 N. 
E. Rep. 183. 

108. Renunciation—A widow having re- 
nounced the will, and then unsuccessfully de- 
fended the executors’ bill to construe the will, 
attacking it as void, her share of the estate was 
properly charged with a pro rata share of the 
expenses of such litigation.—Giger v. Bishop, 
Ill, 838 N. E. Rep. 289. 

109. Work and Labor—Admission.—Where, 
in an action On an assigned claim for work done 
and materials furnished, the defendant ad- 
mitted part of the indebtedness sued for, a 
judgment for defendant held error.—Bennett v. 
Levy, 107 N. Y. Supp. 608. 

110.——Quantum Meruit.—Having broken an 
agreement to care for decedent and his wife for 
life, in consideration of being made his insur- 
ance beneficiaries, one may not recover on a 
quantum meruit for boarding them.—Ptacek v. 
Pisa, Ill., 83 N. E. Rep. 221. 














